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BEING WORSE OFF - BUT IN COMPARISON WITH WHAT? 
On the Baseline Problem of Harm and the Harm Principle
The problem: What is harm? 
Several liberal philosophers have argued that the state has a reason to prohibit acts that harm individuals. The most obvious exponent of this claim is J. S. Mill. In his formulation of the Harm Principle he declares that the state is only morally justified in interfering with the conduct of any of its citizen’s (e.g. by means of criminalization) against their will if the intervention will prevent the conduct in question from harming others, or from risking harm to others, i.e. people other than the agent of the conduct (Mill 1859, chap. 1). Philosophers like H. L. A. Hart, Joel Feinberg, Joseph Raz and A. P. Simester & Andreas von Hirsch, on the other hand, hold that harm to others is just one among other plausible reasons for the legal prohibition of a citizen’s conduct (Hart 1963; Feinberg 1984; Raz 1986; Simester & von Hirsch 2011).
 There is wide agreement, then, that harm matters.
But what is harm? Although in many cases it seems obvious when a person is being harmed by another individual or a group of individuals, adherents of the harm principle and others who believe that harm matters in the justification of legal sanctions must try to clarify what it means to be harmed. Without such clarification, which I shall be concerned with in the main part of this paper, we cannot hope to characterize fully the acts we have a necessary reason (or just a reason among others) to criminalize. Furthermore, the clarification of what it means to be harmed by another individual is essential if our aim is to evaluate the implications, and hence the plausibility, of the Harm Principle itself, and indeed in the assessment of the alternative claim that harming others (or oneself) is just one reason among others for criminalization. For stylistic reasons, and unless I indicate otherwise, I shall call any view on which: (i) Harm to others is the sole justification for criminalization or (ii) Harm to others or oneself is the sole justification for criminalization or (iii) Harm to others or oneself are just one among other types of justifications for criminalization, a Harm View. The views represented by (i) and (ii) I will call exclusionists versions of a Harm View because, apart from harm to others or oneself, other reasons for criminalization are excluded. View (iii) can in continuation hereof be coined an inclusionists version of a Harm View, as other reasons (e.g. offense to others) for criminalization are included.
I start by specifying the common-sense claim that a person is harmed when he is made worse off in respect of well-being in the following way: 
Being harmed 

A person P is harmed by an act (or an event) a iff, as a result of a, P is made worse off in terms of well-being.

This description seems to capture the observations that murder and violent attacks are usually clear cases in which one individual is harmed by another individual or a group of individuals. These acts are harmful because they make the victim worse off in terms of well-being. 
In order to understand what it is for someone to be harmed, given this specification, we need to analyse what constitutes well-being. Prominent contenders in the theory of well-being are variants of well-known theories like hedonism, preference theory, and the objective-list theory.
 However, even if we know what the best theory of well-being is, we still need to specify what it means to be made worse off (in terms of well-being) in order to know when a person has been harmed. One central question here involves the baseline against which we assess whether someone is ‘worse off’. In other words, when a person is harmed he is worse off, certainly – but what is worse off a variation from? This question raises a challenge we can call: the baseline problem of harm. 

The primary aim of this paper is to give a critical discussion of different theories of the proper baseline for the assessment of claims of harm. The question of what constitutes well-being will be put aside; but when reading the paper you can have your favourite theory of well-being in mind. Compared with the quantity of literature on the nature of well-being, philosophical discussion of the proper baseline for harm is limited.
 This is rather peculiar, as these areas of enquiry will presumably be equally important in any effort to sort out when a person has been harmed. As we shall see, different views on what constitutes the proper baseline of harm can give conflicting answers to the question whether an act is harmful. So while clarifying the baseline of harm is of immense importance in applying the concept of harm, we shall also see that this clarification is of importance in applying and evaluating criminalization theories that falls under the umbrella concept of what I have called a Harm view.

As the concept of harm can be understood in many different ways, we begin in the next section with a further specification and a clarification of some important distinctions, like those between non-moral/moral harm and non-comparative/comparative conceptions of harm. All of this is done in preparation for the main focus of our investigation. First, we shall discuss what might be called temporal baseline views. On these views the prober baseline is located prior to the alleged harm doing (or allowing). We shall here critically assess two different versions of this view; it will be argued that neither can explain that someone is harmed in cases where it seems obvious that a person actually has been harmed. Secondly, different versions of what might be called the baseline from mankind will be discussed. On these views the proper baseline for an alleged harm is the well-being of mankind. This is a type of baseline which, to my knowledge, has not yet been dealt with in the philosophical literature. One focus here will be on Shlomit Harrosh’s current view that a person is harmed if he is worse off relative to the potential of our species to live a fully human life (Harrosh 2011, pp. 1–2).  Even though these species-based theories do a better job by giving the right answers to the cases presented against the temporal baselines, they fail to give the right answer in other cases. Thirdly, we move on to a critical discussion of what might be called a counterfactual baseline (CB). According to this baseline individual P1 is harmed by individual (or a group of individuals) P2, iff P2, by doing (or allowing) act a, P2 brings it about that P1 is worse off in terms of well-being than P1 would have been in the absence of a. It will here be argued that although there are reasons to accept CB, because it can deal with the case all the others theories fail to cope with, it is evident that it has problems of its own. 
In the final section I will first describe some of the implications of our investigation for the application and evaluation of a Harm View. But, more importantly, it will be argued that if the strategy to narrow the scope of harmful conduct is to claim that it is only morally wrongful harms that are candidates for criminalization, then the justificatory work for criminalization – as least as far as the element of harm is concerned - could be done entirely with reference to an independent theory of moral wrongfulness. A conclusion will sum up the central findings of the paper. 
However, before we move on a few clarifications on parts of the methodology to be used in what follows are appropriate. When introducing what I take to be counterexamples to the baseline theories under discussion, I will appeal to intuitions about when, or under what conditions, a person is harmed. I should stress that this does not mean that, in appealing to intuitions, I take myself to be offering knockdown arguments against the baseline theories being discussed. However, if we can find a baseline theory fitting all, or most, of the intuitions that we have when confronted with the cases that will be discussed, that does speak in favour of such a baseline theory. 

2. A further specification and some key distinctions 
In this section I will specify some elements of harming. Thereafter some key distinctions will be presented in order to make the focus of the paper more clear. The specification is as follows:

Being harmed by another individual

Individual P1 is harmed by P2 iff: P2 acts (or allows acts and events to unfold) in a way that brings it about that P1 is worse off in terms of well-being. 
Let me first comment on some of the key concepts before we move on. First of all, an individual can be harmed by events like an earthquake or a group of people or an organization. But in order to keep things simple, and for stylistic reasons, I will focus on the harm that single individuals inflict on others than themselves, although P2 also could refer to e.g. a group of people. Secondly, the terms ‘individual P1 is harmed’ refer to beings that can be made worse off in terms of well-being. Thirdly, although it might be controversial, this specification entails that harms can be brought about both by doing and allowing harm. In the latter case, if a person fails to help the victim of a traffic accident it is an involvement in another person’s harm that makes it fair to say that allowing harm is covered by a Harm View. Fourthly, the phrase ‘brings it about’ is intended to cover both actions that cause harm and actions that are part of the explanation of why a person is harmed (as happens, I shall assume, in cases of allowing harm). Failing to help the victim of a traffic accident – an accident, say, which was not caused by your action – is not a case of causing the victim harm, but the refusal to help the victim is part of the explanation of why the victim is worse off because of the accident.
Our definition of harm also leaves us with some distinctions that need to be clarified. First, our definition of harm is initially phrased in a morally neutral way. I have chosen a morally neutral understanding of being harmed in order not to complicate things further for the moment. However, I am well aware that advocates of a Harm View can demand that the only type of harm to others (or oneself) that should be criminalized is that cause by harmful acts that are morally wrong. This is a separate issue, and one that will be dealt with in the final section.
 
Secondly, a distinction between non-comparative and comparative accounts of harm is usually made in philosophical discussions of harm. Non-comparative accounts of harm may, for instance, say: an action harms a person if it causes that person to be in a bad state. Bad states are understood as states that are in themselves bad, not because they are bad compared to some baseline (Harman 2009). According to this account whether an act harms a person does not depend on a comparison with how things would have been had the harm not been inflicted, or how things were. However, for reasons of space, I want to sidestep the debate about non-comparative and comparative accounts of harm, and instead focus entirely on comparative accounts.
 So, unless I say otherwise, the topic will be non-moral and comparative accounts of harm. 
3. Versions of the temporal baseline

Let us begin our investigation with a type of act that most sane individuals would consider an example of harming. Rape is a clear such case, as it usually causes pain, anxiety, fear for one’s life, humiliation, future problems with one’s sexuality and so on. One obvious suggestion or intuition about the baseline of being harmed that captures this initial case is the following: 
The temporal baseline
Individual P1 is harmed by P2 iff: by doing (or allowing) act a, P2 brings it about that P1’s well-being after a is lower than it was prior to a. 
 

This definition entails that rape is harmful if we accept that a person being raped, all else being equal, is worse off during and after the rape than she was before the rape. However, as for example Nils Holtug (2001, p. 368), has argued, this cannot be the right baseline. Imagine the following case: 
The Headache 
Julia has had a terrible headache for eight days. Although Julia is not aware of this, the headache is about to stop. Just before the moment in time when it will stop by itself, Julia orders a glass of water in a bar. Peter, the bartender who serves Julia, adds a drug to the glass of water he hands over to Julia. The drug causes Julia’s headache to continue for another eight days. Had Peter not added the drug to the water, Julia’s headache would have ended at the time the drug was absorbed and acted on Julia. And this is true because Peter would then just have served Julia a glass of pure water. 
Peter’s act does not make Julia worse off compared to the situation immediately prior to Julia drinking the glass of drugged water. But clearly Peter harms Julia by causing her headache to persist. So we have a reason to believe that the temporal baseline is incorrect. 

However, one could still hold a temporal view and try to revise the baseline in order to obtain the right answer in cases like the one above. Like Joel Feinberg, for example, one could claim that the proper baseline is not a matter of the person’s well-being immediately prior to the harmful act but rather involves a normal baseline ‘… where a person’s interests-line [or well-being-line] usually is’ (1984, p. 143).
 However, what precisely, such a normal baseline refers to is not obvious. On one interpretation it would refer to the average well-being-level of the specific person in question. If we accept this, we can say that Peter harms Julia by ensuring her headache continues, since Peter does render Julia worse off if the comparison is with Julia’s average well-being-level prior to the headache. In order to reach this conclusion we will here assume that the headache is a non-average condition for Julia, and that Julia’s life on average contains more well-being than that involved in having a headache. 

Although this revision of the temporal baseline, can give the right answer in the headache case, it too has problems of its own. Imagine the following counterexample:

 The Chronic Disease 
Suppose Paul has always been in severe pain with a chronic disease, but that suddenly one day his pain is about to stop. But then again Peter steps in, out of the blue, and just before the moment in time before Paul’s pain about to stop Peter injects Paul with a toxic substance that will make Paul suffer from a new chronic disease. Although the new chronic disease is painful, it is not quite as painful as the old chronic disease of Paul’s. 

By injecting Paul, Peter causes Paul less pain than Paul used to experience in the normal course of his life. But to claim that Peter has thereby not harmed Paul because he has not made Paul worse off compared to his normal or average baseline seems wrong. If Peter injects Paul with a substance that causes a painful and chronic disease, Peter has harmed Paul. 
In what follows we shall therefore investigate some other suggested baselines, the hope being that one of these my give us the right answers to the two cases discussed in this section: the headache case and the chronic disease case. 
4. Versions of the baseline from mankind

Instead of connecting the baseline to the well-being of a specific person, the victim, prior to the alleged harm, we can relate it more generally to the well-being of mankind. Here is one suggestion:
The baseline from mankind 
Individual P1 is harmed by P2 iff: by doing (or allowing) act a, P2 brings it about that P1’s level of well-being is lower than the well-being for mankind. 

It should be clear that in this version the baseline of being harmed is not related to a specific person’s well-being prior to the harmful act, but instead to the level of well-being for mankind. As we shall see in a moment, several versions of this baseline can give the right answers in the chronic disease case, and to a certain extent in the headache case. But first we need to be aware that this type of baseline can be interpreted either as a relative baseline or as an objective baseline. If it is relative the baseline may be relative to the well-being of mankind at different times in history; if it is objective the baseline may be a rigid designator that will refer to the same level of well-being in all possible worlds. In what follows I will examine both of these possibilities.

According to one view, the level of well-being for mankind is relative to the average level of well-being for humans in the world over a specific time-span in which they live. So, for example, the average level of well-being might be relative to a specific year, such as 2012 or 2013. Let us call the basic idea behind this view the relative average view. Although it is difficult, if not impossible, to determine average well-being at a given time for the human population with any precision, let us accept that we have a rough idea what this amounts to. If we accept such a version of the mankind baseline, the right answer to the chronic disease case can easily be derived. Intoxicating a person, as happens in the chronic disease case, could easily be identified as an instance of being harmed – for it seems fair to say, that such acts will make the victim worse off in comparison with the average level of well-being for humans living in the world of 2013. It is fair to say this, at least, if we believe the plausible claim that on average people in that year did not suffer at the level they would with a painful chronic disease.


However, in other cases things are not so clear. Imagine Brian, who in 2013 is well above the average well-being level for humans living during that year. But then Peter shows up on New Year’s Eve. By stealing Brian’s car and crushing his legs, Peter brings Brian in alignment with the average level of well-being for mankind in 2013. On the relative average view, Peter has not harmed Brian. Similar reasoning can be applied to the headache case. If Julia’s well-being is well above the average level for humans living in 2013, Peter’s adding the drug to Julia’s drink will not – if it brings Julia’s well-being in alignment with normal well-being for humans in the year 2013 – harm Julia. Again, this does not seem right. Furthermore, the relative average baseline has the repugnant implication that you might not harm anyone if everybody was made worse off. Imagine everybody in the world in 2013 is at a well-being level of 100, which means they are very well off. But on New Year’s Eve 2013, just as the clock signals that a new year has begun, a huge meteor hits the earth. A lot of people die. The people who survive will, from the first day in 2014, have an average well-being level at 1. So after the meteor has hit the earth the relative average well-being in 2014 for the remaining population is 1. Relative to this new baseline, nobody has been harmed by the meteor, since overnight the baseline has dropped from 100 to 1. This, however, seems wrong.
Confronted with such counterexamples one might be tempted to revise this type of mankind baseline. Shlomit Harrosh has presented a baseline account that is, in effect, an endorsement of the mankind baseline (2011). At the same time, however, her view seems to deal well with the counterexamples just mentioned, and would also allow her to handle our three previous cases. Harrosh’s conception of the baseline of being harmed is well captured in the following quotation, which seems to indicate an objective version of the baseline from mankind:

Harm shall therefore be viewed as a state in which a person is worse off relative to the human potential to fully engage with a specific basic human good. ‘Fully engage’ here means engage with that good through the relevant dimensions of a fully human life: experiencing, finding meaning and value, setting ends, participation in activities and maintaining/being in certain states. … In short, harm is identified relative to one of the goods necessary for a fully human life to obtain (Harrosh 2011, p. 4). 

In this passage Harrosh seems to specify harm by declaring both a baseline and a currency of harm. I am not sure how, exactly, we should identify the baseline proposed. But an initial suggestion is this: when an individual is harmed, the harmful event or act makes the individual worse off in respect of one of the goods necessary for living a fully human life. Turning to the currency of harm Harrosh mentions several dimensions in which we can be harmed. It will suffice to mention three of these in order to understand the basic idea: (1) negative experiences (e.g. pain, sadness, anxiety, anger, humiliation); (2) compromise with our bodily integrity (e.g. disease, improper functioning of the body’s organs, loss of body parts, dehydration); and (3) the non-promotion of interests (e.g. property destroyed, losing a long-term loving relationship). So, for example, if you feel pain you are worse off compared to one of the goods necessary for a fully human life to obtain. Let us call the version of the mankind baseline theory that is implicit in this quotation the fully human life view. Furthermore, we can call it an objective version of the baseline from mankind, if we conceive of a fully human life as an ideal life up against which we can compare and know when an act is harmful or not. 
This version of the mankind baseline, unlike the relative average view, makes it clear that stealing a person’s car and crushing his legs or being hurt by a meteor, as mentioned in the above-mentioned cases are always instances of harm. Such acts or events are harmful because they make the victim’s life less than fully human, and they do this because at least one basic human good (e.g. absence of pain or protection of property) is not fully realized. So, in this respect the fully human view fares better that the relative average view. A further advantage of Harrosh’s approach is that it can also explain why the headache case and the chronic disease case are clear cases of harm-doing. Irrespective of the victim’s well-being beforehand, causing a headache or intentionally causing a person to have a painful chronic disease are instances of harm-doing because this makes the victim’s life less than fully realized. This is the case, at least, when it comes to aspect of human good such as mental and physical health. 

However, this version of the mankind baseline seems to have problems of its own. First of all, the baseline in question is very difficult to identify. Imagine you are far from living a fully human life in two of the dimensions referred to by Harrosh – say, that that you suffer from anxiety and unemployment. However, on the other hand you are living a fully human life in a third dimension namely that you have a very good friendship with me – actually let’s say that I’m your only friend.  But then imagine that I help you to get a fully human life in the first two dimensions (e.g. I talk you out of your anxiety and make sure you get a good job). However, in doing that I somehow cause that you are far from living a fully human life in the third dimension (our friendship is lost). Have I, all things considered, harmed you? Unfortunately Harrosh does not make any suggestions as to how one should weigh the different dimensions in order to identify the baseline in specific cases. 

Secondly, the following case seems to show that the baseline under discussion gives the wrong answers in some cases. Imagine the following case: 

Wonder Woman 
Hillary is born with a genetic mutation, M1, that makes her life fully human in the sense that she will be able to enjoy all human goods for the rest of her life. Unlike every other human, she is immune to a range of diseases, including malaria, AIDS, cancer, muscular sclerosis, diabetes, typhus, and cholera. Her IQ is 200, and she is able to take pleasure in almost anything, and she is extremely helpful and benevolent to other people. Furthermore, because of another genetic mutation, M2, affecting the ageing-process in her cells, it is estimated that she will live 30 years longer than the average person in her country. Last, but not least, she is unaware that she is genetically different from other human beings.
If a doctor, ‘treat’ Hillary for her genetic mutation M2 by means of genetic intervention, it seems fair to say that the doctor have not harmed her on the fully human view. This is true; at least, if we accept that the treatment does not make her life less than fully human. In other words, according to Harrosh, the doctor have not harmed her, because the reduction in the well-being of her life (missing out 30 years of high quality life) will not make her worse off in comparison with a fully human life. However, it does not seem right to claim that the doctor have not harmed Hilary. Instead it seems fair to say that the doctor have made Hilary worse off in the sense that she will now have less well-being than she would have had, if the doctor had not intervened in the way he did. So, generally, even though the versions of what constitutes the baseline of harm looked at in this section, contrary to the temporal baselines, can give what seems to be the right answers in the cases with Julia’s headache and Paul and the chronic disease, we are still in search of a baseline view that gives what seems to be the right answers to all the counterexamples discussed so far.

In what follows I will describe and defend a baseline theory of harm that many philosophers adhere to and which at the same time is consistent with what I taken to be right answers to the cases that already have been dealt with in this paper.   
5. The Counterfactual baseline
The criticisms of the baselines set out in the previous sections points to some of the following conclusions: 
· There are situations in which an individual is harmed by another’s action even though he is no worse off after the action (see the headache case).

· There are situations in which an individual is harmed by another’s action even though he is actually better off after the action than he was before (see the chronic disease case). 
Several philosophers have argued for the view that the baseline for harming should be set counterfactually (Nozick 1969, p. 443; Raz 1986, p. 416; Holtug 2001, p. 369; Norcross 2005; Bradley 2012). The specification of this baseline might run like this:
The counterfactual baseline (CB)
Individual P1 is harmed by P2 iff: by doing (or allowing) act a, P2 brings it about that P1 is worse off in terms of well-being than P1 would have been in the absence of a.

Before discussing some of the challenges to this view, we can note that there is something appealing about CB. First, it can, like the other theories we have been discussing, fairly easy explain why paradigmatic cases of harming like torture and rape are harmful. If I torture you and you scream of pain, it seems fair to say that I have harmed you, as you probably would have been better off if I did not torture you. Secondly, CB can deliver the right answers to all the cases we have discussed so far. It can explain that the headache inflicted upon Julia is an instance of harm, because Julia becomes worse off in comparison with a situation where Peter simply served harmless water. According to CB, Paul in the chronic disease case is harmed when Peter acts to ensure that he feels pain, even though Paul feel less pain than he did before the act. And the reason for this is that if Peter had not caused Paul to develop a new chronic disease, albeit one that was less severe, Paul would probably have lived the remainder of his life without chronic pain. Again, in the case of Wonder Woman, what seems to be the right answer can be derived from CB. For the treatment of Wonder Woman will make her worse off than she would have been had she not been treated – and this implies that it is harmful to ‘treat’ the patient in this case. But is CB a plausible view, even if it gives what seem to be the right answers in all these cases? I will now discuss what I and others take to be some of the most serious challenges.
 

The first challenge relates to the application of CB. Recall that according to CB individual P1 is harmed by P2 doing a when P1 is thereby made worse off in comparison with a world where P2 does not perform a. But which world, in which a does not occur, is the relevant one? To appreciate the importance of this question, imagine the following case: a psychopath has just kidnapped you, and he is considering several options – among them the following two options. He can torture you to death, or he can break your arm and then release you. Imagine that the psychopath breaks your arm and then let you go, has he harmed you? Well, it depends on which world we compare if he does not break your arm. I cannot go through all of the possible worlds that might have existed if the psychopath did not break your arm, but let me try to investigate what seem to be some obvious answers.

One answer in the literature on harm is that we shall compare the actual act a (which, for the time being, we assume is the act of breaking your arm) with the closest possible world in which a does not occur (Nozick 1969; Norcross 2005; Lippert-Rasmussen 2005). But what it meant by ‘the closest possible world’? I cannot enter the extensive discussion of how to identify possible worlds. But let us confine ourselves in a rough manner and say that, in the selection of possible worlds, we should give priority to those worlds that (a) avoid deviation from the laws of nature and (b) maximize the number of particular (and relevant) facts that we find in the actual world.
 
But again, there seem to be many different possible worlds in our case. Let us say that, relative to the actual world in which the psychopath broke your arm and then released you, the closest possible world is one in which the psychopath let you go after he has kidnapped you. The reason for this could be that the psychopath would let you go because he thought that he would be sexually turned on by breaking you arm – but when he was actually going to break your arm he was turned off because he discovered a tattoo on your arm. If this is the closest possible world, it is clear that breaking your arm is to harm you (unless, not very plausibly, you would enjoy having someone to break your arm), since the psychopath could have acted in a way that would not have harmed you – apart, of course, from the kidnapping itself. So, instead of breaking your arm, the psychopath could have released you immediately after the kidnapping. If this is indeed the closest possible world, CB fits well with the idea that breaking an arm is a case of harming.
But the world in which you are released immediately after having your arm broken may not be the closest possible world. Imagine that the psychopath knows that to release you after breaking your arm first is not an option for him. It would not be an option because he has good reason to think that if he releases you, there is a huge risk that he himself will be caught, as you will be a reliable witness and inform the authorities about him. If this scenario is the closest possible worlds, the psychopath will not harm you by breaking your arm and then releasing you. In fact he will have benefited you, as you would have been worse off if he did not break your arm.
Where does this leave us? First of all, we have an answer to how we should apply CB. We should not expect that we can produce a strict formula by which we can identify the closest possible world. For the best we can say, when we want to identify the possible world that is closest to the actual world in order to say whether an act is harmful, seems to be the following: relative to some possible worlds you have in the actual world been harmed by having your arm broken, but relative to other possible worlds you have not be harmed, but benefitted, by having your arm broken by the psychopath. There is no such thing as the closest possible world. When we talk about harm in the CB sense we have to refer to a specific context. But again, if the context of the possible world is specified we can compare the actual world with the possible world in question.
 

Secondly, a challenge to CB is based on the observation that, by implying that omissions can be harmful, CB entails that most types of omission are harmful even though intuitively we would not classify them as such (Kagan 1998, pp. 84–85). In other words, it follows from CB that an individual P1 can be harmed by P2 if P2 omits to do act a where P2’s omission brings it about that P1 has less positive well-being than P1 would have had if P2 had not omitted to perform act a. But do we really want to say that we have always harmed a person if we leave him slightly worse off than he would otherwise have been? Suppose David spends his savings on a holiday in the Caribbean, and in doing so omits to buy a pleasant holiday for a stranger Ben, because David can only afford to pay for one holiday. It seems to follow from CB that David, by not paying for a holiday for Ben, harms Ben. That the word ‘harm’ can covers such cases seems a controversial implication of CB: it simply does not accord with our ordinary usage of the word, where the notion of ‘harming someone’ is assumed to involve the pursuit of psychological demeaning conduct, or the infliction of physical injury or death, and so on. 

However, I am not convinced that this objection is a knock-down argument against CB. If we appeal to the closest possible world, as we did before, it could very well be the case that the closest possible world to that in which David buys a holiday for himself to the Caribbean is one in which David buys himself a holiday to Cuba. So it seems to be an open question whether you have harmed a person by leaving him worse off than he would have been had you acted otherwise – it all depends on what turns out to be the closest possible world against which we compare the actual world. However, despite these observations, it remains true that CB, at least in certain situations, implies that you harm a person if you leave him slightly worse off than he otherwise would have been had you acted otherwise. Imagine that you give 5% of you salary to a charity organisation, and that as a result of your donation the charity can save 10 lives a year; and suppose that the closest possible world is one where you give 6% of your salary, and that with that donation the same charity can save 12 lives a year.
 In this case CB implies that you harm two people by leaving them worse off than they would have been, had you given 6% of your salary instead of 5 %. 
In sum, despite these challenges, and because some fairly good responses can be made to them, let’s accept that CB seems to be the least bad theoretical account of the baseline of harm. But where does our investigation now leave us when it comes to the application and evaluation of a Harm View? We shall now turn, somewhat briefly, to this question.

6. Implications for a Harm View
A Harm View does not fit well with the temporal and mankind baselines that we discussed in former sections. First, on an obvious understanding of a Harm View it would follow that we, at least, have a reason for criminalizing acts like those done by Peter in the headache case and the chronic disease case. Secondly, adherents of a Harm View would again say that we, at least have a reason to prohibit acts like the one where Peter steals Brian’s car and crush his legs. But although - unlike the other baselines we have discussed - CB can explain why these acts are harmful, we saw in the last section that CB also widen the notion of harm to cover omissions which, very probably, no adherent of a Harm View would claim that we have a reason to criminalize. So, just as a Harm View per se does not specify the notion of harm and therefore leaves us with no guidance as to which acts we should criminalize, so too a Harm View in combination with CB fails to give us any plausible guidance on when the state has a reason to punish, citizens who harm other citizens. So where does this leave us?
If we look at how adherents of a Harm View have tackled the problem of demarking the scope of relevant harms, their strategy seems to have been as follows. They are typically motivated by their beliefs about which kinds of act the state ought to criminalize; and as it is often liberal theorists who are attracted by a Harm View, the different versions of a Harm View has been invoked as a justification for, among other things, the decriminalization of certain acts that are supposed not to be harmful in order to secure the liberty of the citizens. A clear example of this strategy was the discussion in the UK in the late 1950s in which H. L. A. Hart argued that homosexual acts between consenting adults that do not harm others should be decriminalized (1963, p. 14). Liberals have also used a Harm View to secure liberty rights for its citizens, for example, in an attempt to show that certain omissions – like the one where you harm a person by not offering him a cruise to the Caribbean – should not be criminalized. So although a conception of harm like that delivered by CB may be plausible in its own right, it does not, if combined with a Harm View, render this cluster of theories sufficiently protective of liberty. In fact this protection of liberty calls for a normative interpretation of harm.
And this is exactly what adherents of a Harm View have done, over the years, by claiming that the state should only criminalize harmful acts that are morally wrong (Feinberg 1984, pp. 34–35; Simester & von Hirsch (2011, pp. 38–39). With this move, it can be argued that you do not do anything immoral if you do not give a stranger, who would like it, a cruise to the Caribbean. It is not immoral, one might claim, because you do not stand in a relationship with the stranger of the kind that would make you morally responsible for his well-being, and you should therefore be free to do as you wish. Or it could be argued that the money spend on a cruise will, if given to a charity, produce a lot more well-being. So our understanding and evaluation of a Harm View depends on which moral theory that pinpoints morally wrongful harms adherents of a Harm View favour and whether we believe it is a right moral theory. However, the evaluation of the underlying moral theory about which kinds of harmful act and omission are immoral, would take us too deep into normative ethical theory.
However, the result of our investigation seems to leave adherents of a Harm View who accept the above-mentioned moralized version in a dilemma. Either they can accept CB, but then, as we shall see in a moment, they can do without a Harm View (e.g. the Harm Principle). Or they can reject CB, but then they will have to formulate an alternative baseline. However, as we have seen, this is no easy task. Let me explain the first horn of the dilemma in a little more detail.
 As we have recently seen, CB implies that all acts and omissions are practically harmful. But if all acts and omissions are harmful, and if it is only morally wrongful harms that we have a reason to prohibit, then it is unclear what work theories of criminalization (at least when it comes to the part of the theory that entails harm as a moral factor for criminalization), which fit under the umbrella of a Harm View, actually do.
 If you accept a moralized version of a Harm View, and if you furthermore accept CB, why not simplify your theory of criminalization in the following way: the only good reason for implementing a proposed criminal prohibition is that this would probably be an effective way of preventing morally wrongful conduct and there is probably no other means that is equally effective as criminalization.
 
If for example, the maximization of utility, the protection of liberty, or the need for constraints against performing certain actions are appealed to in order to establish which act are morally right or wrongful, it does not seem to matter that such acts are also harmful. For all acts, as we have seen, are practically harmful. What matters then is that a given type of act is morally wrongful, and that criminalization would probably be an effective way of preventing such wrongdoing. Imagine, for instance, that utilitarianism is the right moral theory. The only thing one should be concerned about, when considering which type of acts that should be criminalized, is whether it would maximise well-being if the act in question was criminalised. In that case utilitarianism would limit the scope of criminalization far better than a non-moralized version of the Harm Principle according to which you can, as we have seen, harm a person if you fail to pay her a cruise to the Caribbean. A further advantage with letting a more full-blown moral theory justify which acts should be criminalised (at least from a public policy point of view), is that such a theory can – contrary to the e.g. the Harm Principle – also can give us a sufficient reason for criminalization. 
So, again, the relevant justification for criminalization (when it comes to the component that has do with harm) can be obtained entirely with reference to a preferred theory of moral wrongfulness. 
In sum, we have a reason to reject those criminalization theories which fall under a Harm View according to which harm is the only thing that matters in justifying which type of acts should be criminalized (the exclusionists), at least when they are combined with CB, simply because they are superfluous. For adherents of an inclusionists version of a Harm View things are a bit different, as it is only the part of their theory of criminalization that has to do with harm, that we have a reason to reject (and replace with a moral theory of wrongfulness). 
7. Conclusion

I have tried to show that although the temporal baseline of different outlooks can be used to describe obvious harms like rape and robbery, they do not give what seem to be the right answers to many other cases discussed in this paper – for instance, the headache case and the chronic disease case. Alternative baselines, like the mankind baseline handled all these cases. But adherents of the mankind baseline have problems of their own. Either, on the average view, they were unable to recognize obvious cases of harm (e.g. crushing the leg of a person). Or, on Harrosh’s objective view, no guidance for how to apply the baseline in question where explicated and it could not give the right answer in a case like Wonder Woman. Finally, the least bad theorization of the baseline for harm seems to be counterfactual. 
However, when CB is applied in combination with a Harm View this kind of baseline, implies that the scope of harm is too wide. In other words, in applying a Harm View, we will get nowhere by clarifying the concept of harm along the lines of CB, as the most promising specification of harm CB implies that all acts and omissions are harmful. Instead we should clarify the moral theory that picks out morally wrongful harms. The final result of our investigation was to explain that adherents of a Harm View who accept the moralized version of harm are confronted with a dilemma. Either they can accept CB, but then, they can do without a Harm View (e.g. the Harm Principle). Or they can reject CB, but then they will have to formulate an alternative baseline. I argued for the view, that people who sympathize with a Harm View like e.g. the Harm Principle, and who accept CB, has a reason to reject the Harm Principle and instead use a full-blown moral theory to justify which type of acts should be criminalized(
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� Each of whom has a different opinion on which other reasons (such as harm to oneself or causing offence) should be taken into account besides harm to others.


� For such an understanding of harm, see e.g. Holtug (2001, p. 364), Kagan (1998, p. 84), and Feldman (2010, p. 165).


� See e.g. Sumner (1996), and Feldman (2010), for philosophical work on what constitutes well-being.


� Feinberg (1984, pp. 136–145), Holtug (2001, pp. 368–371), Norcross (2005, pp. 149–150) and Bradley (2012) are some of the few exceptions. Although Nozick (1974) and his critics e.g. Cohen (1995) were engaged in a baseline discussion relating to ‘worsening’, the scope of their discussion is confined to the special kind of worsening that may occur for others when one or more people come by an initial acquisition of external and formerly unowned resources. See also Nozick (1969) and Wertheimer (1987) for a baseline discussion concerning when certain proposals should be conceived of as offers or threats.


� Philosophers like Feinberg (1984) and Simester & von Hirsch (2011) who believe that harm-doing is a relevant reason to criminalize, all claim that it is only harm-doing that is morally wrong that the state has a reason (among others) to criminalize. 


� For defenders of a non-comparative account of harm, see e.g. Harman (2009). For a critique of these views, see e.g. Bradley (2012).  


� Nozick’s proviso for just initial acquisition of unowned resources can been interpreted as a temporal baseline. Compare Kymlicka (2001, p. 117): ‘Nozick’s proviso says that an act of appropriation must not make others worse off than they were when the land was in common use.’ Pogge (2010, p. 19) takes the temporal baseline to be the standard understanding of harm.


� Note, however, that Feinberg only seems to accept this ‘normal baseline’ in situations where a person has a moral duty to assist someone.


� For a critical, but defensive discussion of CB, see e.g. Norcross (2005) and Bradley (2012). 


� These conditions build on Stalnaker (1987, p. 157). 


� For a critical discussion of other ways to identify the relevant counterfactuals of harm, see e.g. Bradley (2012) and Norcross (2005). 


� Imagine, for example, that when you consider how much you should donate you are in doubt about whether to donate 5% or 6%.


� I assume the second horn of the dilemma is easy to understand in light of the three previous sections. 


� For the same conclusion, when it comes to Mill’s Harm Principle, see Holtug (2001).


� Inclusionists, like adherents of the Offence Principle or Legal Moralists who accepts other reasons for criminalization than harm - because they believe in the existence of harmless immoralities - could also simplify their theories like this, as some of them also believe that it e.g. is only ‘morally wrongful offenses’ that the state have a reason to criminalize.   
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